INTRODUCTION S
INCE THE PASSAGE OF THE INDIAN GAMING REGULATORY ACT in 1988 (IGRA), 1 a number of businesses (including tribes and tribal entities) have entered into casino management contracts with various Indian tribes. Many other individuals and entities continue to explore the business opportunities with tribal gaming operations, either as managers or consultants.
Pursuant to the IGRA, all management contracts require approval by the National Indian Gaming Commission (NIGC) before such contracts are deemed valid and enforceable. 2 Consulting agreements do not need the approval of the NIGC, although it is advisable to obtain a "declination" letter from the NIGC stating that the agreement does not constitute a management contract under the IGRA. The recent Catskill 3 and Casino Magic 4 court decisions (discussed below) have highlighted the importance of obtaining a declination letter to assure enforceability of a non-management agreement and other documents that may be "collateral" to a management agreement. 5 This article will outline the requirements for seeking to obtain enforceable agreements with tribal casinos and recent case law interpreting the relevant regulations.
NIGC APPROVAL PROCESS FOR MANAGEMENT CONTRACTS
There are three prongs to the NIGC management contract approval process, all of which can proceed simultaneously. Each prong must be completed entirely before the management contract can be approved by the NIGC Chairman. These prongs include: (1) legal and financial review of the management contract and all "collateral" documents, including financing agreements; (2) compliance with the National Environmental Policy Act (NEPA); and (3) finding of suitability of all companies and individuals with a direct or indirect financial interest in the management contract. 6 5 Although not addressed in this article, certain of these transaction documents may be subject to review and approval by the United States Secretary of the Interior, Bureau of Indian Affairs ("BIA"), pursuant to 25 U.S.C. § 81 and 25 U.S.C. § § 415-416. Such approval may be required even if NIGC approval is not. Failure to obtain BIA approval of a document-where such approval is required-has the same result; the document is invalid and unenforceable. 6 If the management contract involves only Class III gaming operations, the NIGC defers the background investigation process to the tribe or the state, depending on the provisions set forth in the applicable tribal-state compact. However, the NIGC retains discretion to disapprove a management contract if the NIGC has information that a person or entity with a financial interest is deemed unsuitable. See 25 U.S.C. § 2711(e)(1)(D); 25 C.F.R. § 533.6(c).
both the tribe and the manager to be extremely responsive to the NIGC process to keep it moving forward.
Content requirements
The IGRA sets forth the general framework for management contracts. 7 The NIGCpromulgated regulations to the IGRA specifically list the terms that must be included in a management contract. 8 Such terms include identifying which party will be responsible for providing operating capital, hiring, firing, training and promoting employees, maintaining the operation's books and records, preparing financial statements and reports, paying and engaging an independent auditor, hiring and supervising security personnel, establishing and administering employment practices, obtaining and maintaining insurance coverage, supplying information regarding compliance with NEPA. 9 The contract also must provide for the establishment and maintenance of satisfactory accounting systems and procedures that at a minimum include an adequate system of internal accounting controls, permit the preparation of financial statements in accordance with Generally Accepted Accounting Principles, are susceptible to audit, permit the calculation and payment of manager's fees, and provide for the allocation of operating and overhead expenses. 10 Additionally, the contract must provide for a minimum guaranteed payment to the tribe in a sum certain that has preference over the retirement of development and construction costs and also provide for an agreed upon maximum dollar amount for the recoupment of development and construction costs. 11 The longest contract term permitted by the IGRA is seven years. Any term limit sought greater than five years must be specifically requested by the tribe and may not be authorized by the NIGC Chairman unless he is satisfied that that the capital investment required and the income projections for the particular gaming operation require the additional time. 12 With respect to compensation, the maximum amount permitted by the NIGC is 40% of the net revenues. However, if the manager seeks more than 30% of the net revenues, the same standard applicable to seeking a longer term will be used (i.e., NIGC Chairman must be satisfied that the capital investment required and the income projections for the gaming operation require the additional fee). Even if the management fee is 30% or less, the NIGC Chairman still must determine that such percentage is "reasonable considering the circumstances." 13 The NIGC regulations define "net revenues" as gross gaming revenues of the tribal gaming operation less (a) amounts paid out as, or paid for, prizes; and (b) total gaming-related operating expenses, excluding management fees. 14 Interest and depreciation can be included as operating expenses.
If a term of more than five years is sought, or more than 30% of net revenues is requested as compensation, then a specific justification in accordance with the NIGC regulations must be submitted. 15 
NEPA compliance
As a general matter, an Environmental Assessment (EA) of the planned casino project must be prepared. The ultimate goal is to obtain the issuance of a Finding of No Significant Impact (FONSI) by the NIGC Chairman. 16 Unless both the tribe and the management company want to risk receiving comments from the NIGC that require significant changes to the construction plan, it is recommended that no substantive construction activities take place prior to the issuance of the FONSI.
If the casino project intends to include a hotel, retail center, golf course, or similar ancillary developments, the cumulative impacts should be included in the EA, as opposed to only focusing on the impact of the casino alone.
Suitability determination
The background information for a finding of suitability by the NIGC must be submitted by:
(1) each person with management responsibility for the management contract; (2) all directors and officers of a corporate entity that is a party to the contract; (3) the ten persons with greatest direct or indirect financial interest in the contract; (4) any entity with financial interest in the contract (although NIGC has discretion to reduce scope of information sought for institutional investors); and (5) any other person with direct or indirect financial interest in the contract "otherwise designated" by the NIGC. 17 The type and specificity of background information required is similar to that sought by other gaming jurisdictions such as Nevada and New Jersey. Even if an individual or entity is already licensed in Nevada or another gaming jurisdiction, the NIGC will still conduct its own thorough background investigation. The NIGC, however, will take into consideration licenses held in good standing elsewhere.
The NIGC has its own individual application forms, which need to be completed in their entirety, along with fingerprint cards and current photos.
Timing
Upon receipt of the management contract and all collateral documents, the NIGC will review and determine whether the submission is complete. The NIGC will not commence its legal and financial review until all initial documents have been submitted by the parties. Typically, it can be expected that a management contract will take between 9-12 months (if not longer, depending on the complexity of the transaction) to obtain approval from the NIGC.
CONSULTING AGREEMENTS
Because of the length of time involved in obtaining NIGC approval of a management contract, many tribes and their business partners opt to enter into consulting agreements. The NIGC regulations are not clear as to what differentiates a consulting agreement from a management contract. The NIGC issued a bulletin in October of 1994 (No. 94-5) which discusses management contracts and consulting agreements. Although there is no brightline test between the two, there are certain characteristics to be considered: how the compensation is determined (flat fee vs. percentage of casino revenues), length of term, and whether the "consultant" is undertaking any activities that encompass "management." The NIGC also will want to look at the transaction as a whole if a management contract is planned for a permanent casino or is intended to take effect at some point in the future.
Based on recent court decisions, it is strongly recommended that any agreement relating to a tribal gaming operation be submitted to the NIGC for review and the issuance of a declination letter. The NIGC can usually issue such a letter within 30-90 days after receipt of the agreement. The NIGC warns that the "consequences are severe for a manager who mistakes his management agreement for a consulting agreement." 18 Certainly, the losing parties in the Catskill and Casino Magic cases, discussed in the next Section, would likely concur with this NIGC warning.
RECENT CASE LAW

The Catskill Trilogy
The Catskill trilogy of cases is instructive as to what may be deemed a "collateral docu-ment" to the management contract, therefore possibly requiring NIGC approval before such agreement or document is deemed valid and enforceable.
By way of background, the St. Regis Mohawk Indian Tribe (Mohawk Tribe) retained Catskill Development (Catskill) for the purposes of developing, constructing and managing a casino on Mohawk land. Catskill (including its two subsidiaries, Mohawk Management and Monticello Raceway Development) entered into numerous agreements with the Mohawk Tribe, including a Management Agreement, a Development and Construction Agreement (DCA), and a Shared Facilities Agreement (collectively, the "Catskill Agreements"). A Land Purchase Agreement (LPA) was entered into between the Regis Mohawk Gaming Authority and Catskill (which had purchased the land for $10 million for the purpose of building the casino). There was also a Mortgage Leasehold Agreement executed between the Mohawk Tribe and a third-party mortgagee.
The Management Agreement was submitted to both the NIGC and the Bureau of Indian Affairs (BIA) for review and, where required, approval. 19 Prior to receiving NIGC approval, Park Place Entertainment (Park Place) and the Mohawk Tribe entered into similar agreements, irrespective of the existing agreements between Catskill and the Mohawk Tribe. The Mohawk Tribe terminated the Catskill Agreements.
As a result of the termination, Catskill sued Park Place for tortious interference with contract. Park Place defended its actions by contending that, absent NIGC approval of the Catskill Agreements, there was no legitimately recognized contract between Catskill and the Mohawk Tribe. 20 the Southern District Court of New York agreed with Park Place, holding that the Catskill-Mohawk Tribe Management Agreement was void for not having been approved by the NIGC. 21 Likewise, the court found that the remaining Catskill Agreements were void as "collateral agreements" to the Management Agreement. 22 The court stated:
Catskill I. In Catskill I,
Collateral agreements executed in conjunction with gaming management contracts are included in the definition of management contracts, and thus are also void absent NIGC approval. . . . Each of the agreements executed by the parties relates either directly or indirectly to rights or obligations created between the Tribe and Catskill or one of its affiliates under the Management Agreement. 23 The court concluded that, because all the agreements were void as non-approved Management Agreements or collateral agreements, no enforceable contract existed and thus there was no basis for claiming tortious interference of contract. 24 Catskill II. Following the issuance of Catskill I, the plaintiffs sought reconsideration of the court's ruling regarding the invalidity of the agreements. More specifically, Catskill sought a reversal of the decision that included the LPA as a collateral agreement. 25 Pursuant to the LPA, Catskill purportedly spent $10 million for the purchase of land that was to be used for the casino site.
In seeking reconsideration, Catskill asserted that the LPA was not void as a collateral agreement because 25 U.S.C. § 2711(a)(3) applied only to Class II gaming. 26 Catskill had sought approval from the NIGC of a Management Agreement for Class III gaming only. Catskill contended that 25 U.S.C. § 2711(a)(3) therefore could not serve to bar validity of the collateral agreements, including the LPA. 27 Following an extensive review of the prior arguments, the court again concluded that the
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documents were collateral agreements. However, the court further determined that, because 25 U.S.C. § 2711(a)(3) applied only to Class II gaming and not to Class III gaming, the collateral agreements were not void. 28 As a result, the LPA was not void as a collateral agreement and was binding on both parties. The court also held that the Mortgage Leasehold Agreement was not void because it was executed between the Mohawk Tribe and an "unspecified mortgagee." 29 The court did hold that the DCA (found void as a collateral agreement in Catskill I) was still deemed void, regardless of its status as a collateral agreement. 30 The court relied on a letter issued by the NIGC, stating that the DCA was a "management contract for the purposes of NIGC review," and was void pursuant to 25 C. 33 Relying upon the reasoning in Casino Magic, 34 Park Place urged that the collateral agreements relative to Class III gaming (and not just relative to Class II gaming) are subject to NIGC review and approval. Park Place argued that, contrary to the court's decision in Catskill II, 35 the LPA was, in fact, a collateral agreement and should be deemed void and unenforceable. In essence, Park Place sought to have the court return to its original decision made in Catskill I. 36 On August 22, 2002, the court issued Catskill III. 37 After considerable discussion of the extensive case background and applicable law, the court agreed with Park Place, albeit on different grounds. 38 The court noted that none of the parties (including the judge) had paid sufficient attention to the NIGC regulations applicable to the review of all management contracts. Specifically, the court focused on the NIGC's authority pursuant to 25 C.F.R. § 533.1 to review management contracts for both Class II and Class III gaming. 39 The court next examined the definition of management contract at 25 C.F.R. § 502.15 as "any contract, subcontract, or collateral agreement between an Indian tribe and a contractor of between a contractor and a subcontractor if such contract or agreement provides for the management of all or part of a gaming operation." 40 The court then noted that the NIGC regulations, 25 C.F.R. § 502.5, define a collateral agreement as "any contract, whether or not in writing, that is related, either directly or indirectly, to a management contract, or to any rights, duties or obligations created between a tribe (or any of its members, entities, or organizations) and a management contractor or subcontractor (or any person or entity related to a management contractor or subcontractor)." 41 Based on its review of these definitions, the court concluded that the LPA fit squarely within the NIGC'S definition of an agreement "collateral" to the management agreement. As a result, because the LPA had not received NIGC approval, the court held that it was void and of no effect. 42 
U.S. v. Casino Magic Corp.
In U.S. v. Casino Magic Corp., 43 the SissetonWahpeton Sioux Tribe (Sioux Tribe) entered into a Management Agreement with Casino Magic for the tribe's gaming operations. The parties also entered into a Secured Loan Agreement under which Casino Magic would lend the Sioux Tribe $5 million to start the casino project. 44 The two parties subsequently entered into a Consulting Agreement because the Management Agreement was never approved by the NIGC. Casino Magic submitted the Consulting Agreement to the NIGC for the issuance of a "declination letter." The NIGC thereafter issued such a letter, stating that the Consulting Agreement did not need to be approved as it contained no management provisions. The BIA also advised that its approval of the Consulting Agreement was not required pursuant to 25 U.S.C. § 81.
Subsequently, the Sioux Tribe entered into a Construction and Term Loan Agreement with BNC under which BNC would provide $17.5 million if Casino Magic committed to contributing $5 million to the project. Casino Magic was not a party to the BNC Loan Agreement. BNC and Casino Magic did enter into a Participation Agreement to formalize Casino Magic's participation in the $5 million loan. The BNC Loan Agreement was submitted to the BIA, which found that 25 U.S.C. § 81 did not apply for approval purposes.
Thereafter, the Sioux Tribe terminated the Consulting Agreement with Casino Magic and also sent the Consulting Agreement and the BNC Loan Agreement to the NIGC for review. Notwithstanding the NIGC's prior declination letter regarding the Consulting Agreement, the NIGC concluded that the two agreements "when considered as a whole, are management contracts," and therefore were void absent NIGC approval. 45 In the ensuing litigation, the South Dakota District Court disagreed with the NIGC's conclusion. The court held that the Sioux Tribe's agreement to "accept and comply with all recommendations made by the Consultant" in the BNC loan agreement was "insufficient to change Casino Magic's obligations to the Sioux Tribe from that of a consultant to that of a manager." 46 On appeal, the Eighth Circuit Court of Appeals found the lower court's reasoning "unpersuasive" and reversed. In so ruling, the Eighth Circuit relied on the NIGC decision and determined that the agreements, considered together, constituted a management agreement, thus requiring NIGC approval. The court reasoned that the BNC loan agreement transferred certain management responsibility to Casino Magic, even though Casino Magic was not a party to it. The court further found that the Participation Agreement enhanced the ownership interests of Casino Magic and reduced the management responsibilities of the Tribe. 47 The court noted that Casino Magic was "aware of the combined effect of all agreements, and it assumed the risk of proceeding without having submitted all documents to the (NIGC) Chairman." 48 
AFTERMATH OF CATSKILL AND CASINO MAGIC CASES
What lessons can be learned from the Catskill and Casino Magic cases? Clearly, these decisions-albeit not binding on courts outside of New York or the Eighth Circuit-harshly underscore the need of parties pursuing any type of a business relationship with a tribal gaming operation to seek NIGC and BIA review of the transaction documents and, where appropriate, the issuance of a declination letter. Failure to obtain such assurances can lead to void and unenforceable agreements, without remedy or recourse. Further, the holding of the Casino Magic case counsels that, even if an agreement is initially found not to constitute a management agreement by the NIGC, if there are subsequent agreements negotiated which relate to the same transaction, it is wise to again confirm with the NIGC that the prior declination letter is still applicable (or seek a new declination letter covering the new documents).
CONCLUSION
The Native American gaming industry has exploded over the past few years, with no slowdown in sight. As more and more businesses continue to explore opportunities with tribal gaming operations, it is incumbent for these individual and entities to be cognizant of the NIGC approval process for management agreements to assure that their transaction documents are fully enforceable and valid.
